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TORTS

Is the GTCA’s Cap on
Inverse Condemnation
Awards Constitutional?
By T.P. “Lynn” Howell
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FFECTIVE APRIL 21, 2014, THE OKLAHOMA LEGISLATURE extended the
Governmental Tort Claims Act (GTCA) to cover inverse condemnation actions. It did
this by expanding the definition of “tort” in 51 O.S. 2011 §152, which is now defined as:
a legal wrong, independent of contract, involving violation of a duty imposed by general
law, statute, the Constitution of the State of Oklahoma, or otherwise, resulting in a loss
to any person, association or corporation as the proximate result of an act or omission of a
political subdivision or the state or an employee acting within the scope of employment.1

The statute formerly did not
contain the underlined language.
Ironically, adding that reference
to the Constitution may not have
been constitutional.
BACKGROUND
The concept of “inverse condemnation”2 had been developed
by other states and the United
States Supreme Court well before
Oklahoma became a state. For
example, in the 1884 case of United
States v. Great Falls Mfg. Co.,3 the
U.S. Supreme Court ruled that
a landowner was entitled to be
compensated by the government
for a taking caused by a dam. In
the 1865 case of Soulard v. City of
St. Louis,4 the Missouri Supreme
Court held that a landowner
was entitled to be compensated
for a taking caused by street
construction.
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These holdings derived from the
constitutional rule that the government shall not take private property without fairly compensating
the owner. The Fifth Amendment
to the United States Constitution
states in relevant part that “private
property [shall not] be taken for
public use, without just compensation.” The U.S. Supreme Court has
noted “this limitation on the exercise of the right of eminent domain
is so essentially a part of American
constitutional law that it is believed
that no State is now without it.”5
Following these precedents,
courts in Oklahoma had recognized that landowners had the
right to be compensated for “takings” of their property even before
the Oklahoma Constitution was
enacted.6 Normally, the government takes property it needs by
means of an action in eminent

domain, but where the government
has not brought such a proceeding,
the landowner can file an action for
compensation that has come to be
known as “inverse condemnation.”7
INVERSE CONDEMNATION
ACTIONS BEFORE THE 2014
GTCA AMENDMENT
Before 2014, courts in Oklahoma
had held that a condemnation
claim is not a tort. “Ordinarily,
condemnation proceedings do
not involve a tort and are not civil
actions at law or suits in equity,
but rather are special statutory
proceedings for the purpose of
ascertaining the compensation to
be paid for the property proposed
to be appropriated.”8 The classification as nontorts applied to
both regular and inverse condemnation claims.9 “Condemnation
proceedings, including inverse
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condemnation, do not involve a
tort, and are not, strictly speaking,
civil actions or suits.”10
For that reason, before 2014, in at
least two decisions the Oklahoma
Court of Civil Appeals had held
that claims for inverse condemnation were not subject to the GTCA.11
The Oklahoma Supreme Court had
apparently not addressed the issue,
but the logic – that the GTCA does
not apply to a traditionally nontort
claim – was sound. Courts in other
states had ruled similarly.12
We do not know if the
Legislature was specifically
addressing these precedents regarding inverse condemnation claims
when it amended the GTCA or if
it was attempting to limit other
constitution-based claims against
the government, such as civil rights
actions, but the effect was the same
because a landowner’s right to bring
a claim for inverse condemnation is
derived directly from the Oklahoma
Constitution. Article 2, Section 24
reads in pertinent part as follows:
Private property shall not be
taken or damaged for public
use without just compensation...
It has long been recognized that
this constitutional provision is the
antecedent of a property owner’s
right to be compensated for the
taking of his or her property,
whether that is through a regular
condemnation proceeding or an
inverse condemnation action.13 The
Oklahoma Supreme Court therefore
has held this constitutional provision is “self-executing,” in that it
needs no statutory enactment to be
effective – it is independent of statute.
“It is now well settled that the guaranty of section 24, article 2, of our
Constitution is self-executing.”14
It is also well settled that a
constitutional right, as opposed to
a statutory right, cannot be abrogated or infringed by a legislative
enactment. “Where it is proposed
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by a statute to deny, modify, or
diminish a right or immunity
secured to the people by an
explicit constitutional provision,
the presumption is against the
validity of the statute, and the
courts should enforce the
constitutional provision.”15

the case based on the developer’s failure to comply with the
Utah Governmental Immunity
Act (UGIA). As does Oklahoma’s
GTCA, the UGIA requires a claimant to first give notice to the governmental entity and then jump
through a number of other hoops
in order to establish its claim.18

The most obvious effect of applying the GTCA to
inverse condemnation actions is that the GTCA
limits the amount a person can recover from the
government in a suit under its provisions to $25,000.

THE IMPACT OF THE
GTCA ON INVERSE
CONDEMNATION CLAIMS
The most obvious effect of
applying the GTCA to inverse condemnation actions is that the GTCA
limits the amount a person can
recover from the government in a
suit under its provisions to $25,000.
That directly conflicts with Article
2, Section 24 of the Oklahoma
Constitution, quoted above, which
provides that a landowner shall
receive “just compensation” for his
or her property. The recent amendment to the statutory definition of
“tort” in the GTCA therefore diminishes a constitutional right.
Other courts have addressed
similar statutes. In Heughs Land,
LLC v. Holladay City,16 the city of
Holladay, Utah, denied the request
of Heughs Land, a developer, for
approval of a subdivision plat.
The developer sought review of
that decision by filing a case in
the district court, calling the city’s
ruling a “taking” without compensation.17 The court dismissed

The developer argued on
appeal that its “right to recovery
under the Utah Constitution may
not be modified or restricted by
the UGIA because article I, section
22 of the constitution [providing
for just compensation for property taken by the government] is
self-executing.”19 The Utah Court
of Appeals agreed, noting that “if a
statutory enactment contravenes
any provision of the constitution,
the latter governs.”20
Other states have made consonant rulings – that a governmental
tort claims act cannot infringe
upon the constitutional right to be
compensated for a governmental
taking. In Greenway v. Borough of
Paramus,21 the New Jersey Supreme
Court held that New Jersey’s
Tort Claims Act did “not apply
to inverse condemnation claims”
because “statutes cannot abrogate
constitutional rights.”22 In Moore
Real Estate, Inc. v. Porter County
Drainage Bd.,23 the Indiana Court of
Appeals ruled that a government
agency “may not use a state statute,
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the tort claims act, to trump the
constitutional rights” of a landowner to recover in an inverse condemnation action.24 In Electro-Jet
Tool Mfg. Co. v. City of Albuquerque,25
the New Mexico Supreme Court
held that “legislation such as the
Tort Claims Act cannot override a
constitutional guarantee like that
contained in Article II, Section 20,”
granting the right to recover just
compensation for property taken
by the government.26
CONCLUSION
Limiting a person’s right to fair
compensation for a governmental
taking of his property by subjecting that right to the provisions of
the GTCA is unconstitutional. The
Legislature should not be able to
cap the damages for the taking of
a landowner’s property at $25,000
when the land may actually be
worth far more.
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